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STATE OF NEW YORK
DEPARIMENT OF ENVIRONMENTAL CONSERVATION

=X
In the Matter of the Violations of Articles
17 & 27 of the New York State Environmental
Conservation Law (ECL), Article 12 of the
New York State Navigation Law (NL), and the
accompanying provisions of the Official
Compilation of Codes, Rules and '
Regulations of the State of New York ‘ ORDER_ON
(NYCRR) , ~ CONSENT
-by- o
o T : DEC File Nos.
BCF OIL REFINING,; INC., R2-3307-90-11
_ R2-2653-89-11
Respondent. R2-2855-90-03
: R A S e ————————— X Rz-sozs-go-os
WHEREAS ' o N

1. The Department of Environmental Conservation ("DEC") is a
Department of the State of New York with jurlsdlctlon to enforce
the environmentelvlaws of the State, pursuant to §3-0302 of the
Environmentel Conservation Law (”ECL"); | | |
'-n 2. Respondent BCF 0il Refining, Inc. (“BCF") is a New York .
corporatlon maintaining a place of business at 360=362 Maspeth
Avenue, Brooklyn, NY 11211. It maintains a solid waste management
facility at that 1location, accepting waste oil for storage,

reprocessing, or re-refining (the "facility").

3. Pursuant to Article 27 of the ECL and Parts~360 and 621
of Tltle 6 of the New York Codes, Rules, and Regulatlons (NYCRR),
DEC is respon51ble for regulating the construction and operatlon of_'

solld waste management_faCIlltles including, but not limited to, .
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waste oil storage, reprocessing and re-ref:iningfacilities in the -
State of New York, and issuing pérmits for such construction and
operation. _ . “
4. ECL §27-0707 and 6 NYCRR Subparts 360-1 and 360-14

prohibit the construction or- operation of a wasté oil storage,
reprocessing and re-refining facility without first having obtained
a permit from the DEC.

5. Resp.oﬁdent operated the facility from May 9, 1986 until
the present without the required permits specified in paragragh 4,
above, or é_my other DEC operating authority J although Respondent
did so in the good faith, lf incorrect, belief that it had such
authority by virtue of the filing and pendency of an application
for the renewal of the operatihg permit issued to Respondent's
predecessor at interest. '
.. 6. Pursuant to ECL §71-2703, violation of the laws and .
r‘egu]:a'.i:'ions, governing waste oil management, or violation of a
consent order designed to remedy such violations, subjects the
violator to a éivil penalty of up to $2,500 for each violation.and
an additional penalty of $1,000 for each day the. violation
continues, as well as to posfsible criminal and injunctive relief.

7. Since entering into negotiations with DEC in order to ..

SRS S
resolve DEC's outstanding claims, respondent has provided - .

additional information designed to complete its new pe‘rmiﬁ

LA

application under Part 360, which it agrees to pursue diligently in"."

order to obtain a permit.
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. _State Pollutant Discharge Elimination System Permit

8. DEC has jurisdiction over the abatement and prevention of
pollution of waters of the State pursuant to §17-0303 of the ECL. |
As part of tﬁis jurisdiction, DEC issues permits for thé d:l.sc:h‘arge"‘~
of limited amounts of polluténts in to state waters, pursuant to
the State Pollutant Discharge Elimination System ("SPDES") program .'
described in ECL Article 17, Title 8. .

9. DEC issued SPDES permit No. NY0036609 to Respondent's
predecessor at interest, té authorize it. to discharge ceita.j.n
limited pOIiutants in the manner described ih thé,t permit. . This
permit is currently in effect.

10. An investigation by DEC into BCF's operations showed that
Respondent violated §17-0813 of the ECL and 6 NYCRR Part 754.3 by
exceed:.ng the limitations specified in its SPDES permit for total -

11. Pursuant to ECL §71-1929, violations of Article 17 and
appiica;ble permit provisions and regulations are punishable by a
penalty of Twenty Five Thousand ($25,000.00) Dollars for each.day

of each violation.

C. Major 0il Storage Facility Licensing

12. DEC is responsible for the licensing of major onshore "

petroleum storage facilities and the collection of monthly license B .

reports and monthly license fees pursuant to Article 12 of the New

York State Navigation Law ("NL") and Parts 610 and 611 of Title 6 -
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and Parts 30 and 31 of Title 17 of the Official Compilation of the
Codes, Rules and Regulations of the State of New York (NYCRR).

13. Respondent's facility contains more than 400,000 gallons .

of tanks, piping and other storage capacity, 'me.aning' that this

facility is a major onshore petroleum storage facility ("MOSF"), as

that term is defined in NL Article 12.

14. NL §174.1 :equires that all owners or operators of a MOSF .

obtain a license from the Department. This requirement is designed
to assure that operators follow standards that will tend to prevent
the improper discharge of petroleum, and to p{-ovide for its p;o“mpt
containment and cleanup if improperly discharged. |

15. NL §174.5 requires that owners or operators of MOSFs file

a monthly report with the Department certifying the number of

barrels of petroleum transferred to the facility during the .

pJ;.oc'eed_ing month. With each monthly report, the owner or operator

must ~s'iﬂ:ﬁxnit a monthly license fee based on the number of barrels of
petroleum transferred to the facility.

16. Respondent has in the past operated the facility as a
MOSF without having obtained the required licenses, filing the

needed safety plans and re'pc";rts, or paying the mandated licensing
fees, although Respondent c,.o_nducted such operation in the good :‘,-.;

faith belief, based on communications with the Department of

Transportation, that no MOSF license was required, and although BCF

applied for such license on December 9, 1987, promptly on beingg

informed by DEC that it was required. On March 12, 1991, .BCF
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submitted an updated MOSF applicatioh, in its continuing effort to
comply with Article 12. | |

17. Each violation of Article 12 of the New York State
Navigation Law is punishablg by a civil penalty not to gxceed' :
Twenty-Five Thousand ($25,000.00) Dollars per day of each such

violation, pursuant to Navigation Law Section 192.

D. Respondents':ICOQsegt To This Order

18. Respondent has indicated that it seeks to comply inafull
with Articles 17 and 27, and Navigation Law Article 12, and is
willing to pay certain penalties as part of a settlement of DEC's
claims based on the facts recited above. Respondent affirmatively
waives its rights to notice and hearing in the manner provided by
law and consents to the issuance and entry of this Order and:A ‘agrees'

to be bound by the terms, provisions, and conditions herein.

THEREFORE, BY AUTHORITY OF THE COMMISSIONER OF THE NEW YORK STATE
DEPARTMENT OF ENVIRONMENTAL CONSERVATION, IT IS HEREBY ORDERED:

1, Monetary Penalties
I. Respondent immed-iately shall pay a civil penalty in

the amount of ten thousand ($10,000.00) ddllars, by certified.

check, to the New York Environmental Protection and S.piil cE
Compensation Fund, pursuant to Navigation Law Section 192.
II. Respondent shall pay a civil penalty in the amount " -

of thirty thousand ($30,000.00) dollars, pursuant to ECL Section | ';
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71=2703. Of this penalty, fifteen thousand dollars ($15,000) shall
be paid imfnediately by Respondent by certified check, to the New
York State Department of Environmental Conservation. Respondent.v
| shall pay the remaining fifteen thousand ($15,000) penalty on or_.
before October 15, 1991, by certified check, to the New York State
Department of ,.Environmental Conservation. Reépon,deﬁt's obligation .-
to make this latter pajme’nt shall be secured, within 15 days of t-he
date of this order, by a commercially-acceptable bank letter of
credit naming DEC as beneficiary. .

IV. _Respondénts shall pay, by c‘eftifigd check payable
to DEC, the sum of Ten Thousand ($10,000) Dollars for use in a DEC-
managed environmental compliance monitor program. This payment
shall be made by July 15, 1991, and shall be secured, within 15
days of the date of this ordef , by a'coﬁme’rcially-acce.ptable bank
.lett'g.r of credit naming DEC as beneficiary. All monitlors hired by .
DEC ﬁﬁat;_r this program shall be responsible for fhe- oversight of
solid waste management facilities operating with permits or under

consent Orders in New York City.

.
2. 80lid wWaste Permit cCompliance

C RN
L

V. 'I‘his Order is not a permit. However , this orde‘z_:
constitutes temporary authorization for Respondent to operate the -
facility as a waste oil storage, reprocessing and re—refining‘”_
féc,ility, as defined in 6 NYCRR Subparts 360-1 and 360-14, for ,a""

period of one hundred and twenty (120) daYs from the effective date
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of the Order.
VI. The temporary authority to operate shall expire

automatically at the end of the 120-day period unless DEC agrees in

writing to renew it. DEc'sha_ll not renew the temporary authority

to operate unless Respondents take all rea_sonableb and necessary
measures to fur‘thei: their Part 360 permit application of March 12,
1991. Such meaéures may include the submission of additional
information requested by DEC Staff. For its part, DEC staff shall
promptly process Respondent's Part 360 permit application of _lgarch
12, 1991, and if that application is incomplet’e in any respect, DEC
staff shall notify Respondent within 20 days of the date of this
order as to what information is missing.

VII. - The’ temporary authorrty to operate set forth in

Paragraph V above is contingent upon Respondent's full substantive

comp],lance with the terms, conditions, and provisions of this .

O}.'dezi,;. Compliance Schedule A; 6 NYCRR Part 360; and the ECL,
Subject to the Provisions of this Paragraph, Respondent's failure
to so comply shall constitute a default and violation of this
Order, which'will subject Respondent to the following penalfies,
without further adminiatratiz.ve adjudication:

a) First Violation Occurring After the Date of
This Consent Order: a $2,500 penalty;

b) Any Subsequent Violation Occurring After
the Date of This cConsent Order: revocation of
the temporary authority to operate and closure
of the facility until the violation |is
adjudicated and a permit is granted.

The facility must be closed or the monetary penalty must be paid to

Fi _ 7
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DEC within seven days after DEC notifies the:Respondents of the
violation(s), provided that nothing contained herein is intended,

or shall be construed to interfere with Respondent's right,

pursuant to CPLR Article 78, or.any other applicabie provisibn'of

law, to challenge any determination by DEC to invoke the provisions

of this Paragraph (or to invoke any other provision of this Consent .

Order) and to seek a temporary restraining order and/or a
preliminary injunction‘pending the hearing and final determination
of any such challenge. In order to be effective, the notificgtion

7 4
of violation referred to in this Paragraph shall take the form of

an affidavit or affirmation written under penalty of perjury by a

DEC employee describing the violation(s) and specifying the penalty
or penalties imposed. Such notification shall be sufficient if it

is sent by hand to Julian Friedman, Esq., of Stiliman, Friedman &

Shgﬁh P.C.,. 425 Park Avenue, New York, NY 10022, or other agent .

désigﬁéted_by Respondent.
VIII. If, for any reason, the temporary authority lapses
or is revoked subject to the terms and conditions of this Order,

and such lapse or revocation is not stayed or enjoined by the order

»

of any court having jurisdicfion over the matter, Respondent must

immediately cease operating the facility. It shall notbaccept‘anyiz"

more solid waste at the facility and shall remove all solid waste

from the facility as soon as practicable in a manner acceptable to

DEC. If the use of the facility is discontinued for a period of .

more that 90 days, respondent must close it in the manner provided:;;

‘£ 8:
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for in Part 360 and acceptable to DEC. _ '

IX. All reports and submissions reqnired pursuant toj
this portion of this Order shall be made to Region II, New York
State Department of Environmental Conservation, 47-40 21st Street,
Long Island City, New York 11101, Attn: Solid waste Management
_Engineer Richard'Bruzzone, with a copy to Regional Attorney Paul -
Gallay, except that information which is required as part of a-
permit application shall be directed to the Regional Permit i
Administrator, Region II at that same address. .

”-
3. Major 0il Storage Fac _P tin

X. Respondent shall work diligently to complete its MOSF
permit application.  Within 30 days of receiving Notice from DEC.
that their MOSF application is incomplete for any reason,
.Reanndents%shall submit to DEC all the data required to comprise .
a comélete permit application.

XI. 1If required under any MOSF permit granted by DEC,
respondent shall submit to DEC a proposal for the installation of
a sufficient number of monitoring wells for groundwater'monitoring
at the facility and respondent shall commence the installation of
groundwater monitoring wells at-the site within 30 days (or other e

such time provided for in the permit) of its approval by DEC, andi-ﬁ
shall complete the installation of these wells according to the i

schedule established in the Permit. This obligation shall be“

subject to the expiration of any right of Respondent to ang
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adm-j.nistrative appeal.

XII. All reports and suhmi.ssions required pursuant to .
‘Navigation Law Article 12 shall be made to the Reg:.on 2, New York
State Department of Env:.ronmental Conservation, 47-40 21st street '
Long Island City, NY 11101, Division of Water, Attn. Mr. Anthony
Sigona, Environmental Engineer I. A copy of all covering memoranda -
or letters concerning documents sent to Mr. Sigona shall be sent to-

Paul Gallay, DEC Region II Regional Attorney, at the same address. -

4, Complianc h SPDES Permit
XIII. Respondent shal,l hereafter comply with, and take
such steps as may be necessary to bring its operation into full
compliance with, EC_;L‘Article 17, 6 NYCRR Parts 700, et _seq, and. |
SPDES Permit # NY0036609. Failure to so comply wll-l subject:‘.

respondents-_to a stipulated penalty of Five Thousand ($5,000) .
Dollars for each additional individual VLolation.

5. General Terms

XIV. Respondent shall allow duly authorized

>

representatives of the DEC access to the fac:.lity and suhj ect

property without prior notice, at such times as may be desirable o
necessary in order for DEC to inspect and determine the status of'-* '

Respondent's compliance with this order. - ' -

XvV. Compliance with all material terms of this Order

shall satisfy respondent's outstanding liability for the violations : |

‘ - 10
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described above. Respondent's failure to eo comply will subject it:
to additional penalties, both for past and future violations. DEC |
represents that it has no ‘present knowledge of any past ECL
violations involving the Facility other than those set forth in
this Consent Order. | |

XVI. If- the facility or- subject‘ property is sold,
leased, or otherwise conveyed or- transferred , the contr.act of"
convey‘ance ‘'shall impose on the transferee the obligation to comply -
with the terms of this Order. Within thirty (30 days after such
conveyance or transfer, Respondent shall submit to DEC a co’by of
the contract of oonveyance or transfer. This order shall not
authorize operation by any transferee or other successor unless
that person veri;fies' to DEC in writing by certified letter that he
is in complete compliance with the terms of this order.
T~ XVII. Nothing in this Order shall relieve Respondent of -
the obligation of paying any fees (for permits or otherwise) which -
may be due the DEC or any other governmental agency. )

XVIII. Respondent shall comply with all applic;able
Federal, State, and Local Laws, Rules, and Regulations. |

XIX. Respondent must obtain all other necessary Federal, _
state, and C:I.ty approvals.
XX. Respondent shall indemnify and hold harmless Ne

York State, DEC, and any of their employees or contractors for alllf""

claims, actions, damages, and costs resulting from. Respondent'sf

o intentional wrongdoing or negligence.

11
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XXI1. DEC reserves the right to reqﬁire Respondent to

take any additiehal measures reguired ‘by 'appliCable lav or-

'regulation to protect: human health and the enviromment. K
‘ XXII. The effective date of this Order-shall be'the.date
upon which it is signed on beyalf of DEC. _

XXIII. If Respondent desire that any provision, term,
or .condition of this Order be changed, it shall make written
application setting forth the grounds for the relief sought to the -
commissioner of DEC, c/o Regional Director, New York State -
Department of Environmental Conservation - ﬁ;éion II, 47-40 21st
Street, Lopg Island City, NY 11101.

.XXIV. As long as Respondent is in full compliance with
this Order, DEC wili not deny or Withhold the Part 364 permit of-
any transporter on the ground that such transporter deals with
Requndent..m )

XXV. This Order constitutes the entire agreement of the
»parties, and no provision of the agreement shall be deemed _
waived or otherwise modified without the written consent of-the -
parties'herete or their lawfully designated suceessors. .

DATED:  Long Island City, New York
’ April ¢ 1991

THOMAS C. JORLING, Commissioner -
New York State Department of
Environmental Conservation

By:
Carol Ash - Regional Director, - el
Region II : N

12
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COMPLIANCE SCHEDULE A - Solid Waste Law Permitting

~In addition to all of the requirements for operatien conf:ain’ed |
in this Order an& the previsions of 6 NYCRR P'arﬁ 360, except as
otherwise provided in this Order, Respondent shall immediately
adhere to the following conditions for operation:

1. Within 30 days of receiving Notice from DEC that
their Part 360 application is incomplete for any reason, Respondent -
shall submit to DEC all the data reasonably required to comprise a
complete Part 360 permit application. - N

| 2. Within 30 days, respondent shall submit its written
proposed tank tightness testing program. This program shall
include all necessary measures to provide for the integrity of the |
.petroleﬁm tanks at the faeility. This program shall also
incc:'i'porate'the by-tank testing timetable pr'oposed in the letter of -
Jullan W. Friedman, Esg. to Paul A. Gallay, dated March 20 , 1991.

[a copy of said tmetable is annexed to this order].
3. The facility shall not receive, handle, or store'eny

hazardous wastes, as defined under New York State law and
* . .

gregulation. | The sdle exception to this requi’rem‘ent is that

' 'respondents may handle oil that has a flashpoint above 110 degrees.__':“._g;'";-“

fahrenheit, as that mj.n:_i.mm temperature is consistent with both'i':_‘j ‘
Federal Regulations for non-hazardous materials, and proposed State - °
regulations for waste oil facilities.

4.  Any hazardous waste that is received at the facility .'-'__IZA

' | 13
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‘'shall be adequately segregated and secured. Within 72 hours of
such receipt, such material shé.ll- be removed, providéd that this
- period éhal; be extended in the event Respondent, after making
diligent ef'forts,: is unable f:d secure the removal of »such- material, .'
and notifies DEC of the presence of said material, its content, the
efforts made by Respondent to secure its removal, and the proposed 3
timetable for rgmdva_l. If required by State law, such material
shall be removed by a waste transporter pérmitted to handle such -
material pursuant to 6 NYCRR Part 364. s
S. Respondent shall keep a dai{y log, listing the
inaterials brought into the facility. The log shall indicate, for
.each type of material, the quantity (in gallons), and the names and
addresses of all transpo:ter_s of all waste received. ., Respondent
.,sha:_l,l sﬁbﬁit. a monthly log summarizing these daily logs, by the
fifti? dgy of. the succeeding month, to Mr. Richard Bruzzone, the -
Solid.fvaste Engineer at DEC Region II. Respondent shall maintain
the daily logs for seven yeé_:;s and shall make the daily logs
available go DEC at respondent's premises immediately upon request.
Respondept shall similarly n_’xrainta'in for seven years and similarly
make available to DEC its. ticket manifests for all materials .
removed from the facility. | L%
6. Respondent shall control odors, noiée, vectors, a-nci
dust, so that they do not constitute a nuisance or hazard to publié

health, _safety, welfare or property.

7. Within 30 days of their execution of this order,

14
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Respondent shall provide or maintain a commercially-acceptable

‘compliance bond or letter of credit, with a copy to DEC, in the

amount of $175,000 to ensure pro'per and adequate ',maintenance and -

closure of the slte and payment of all penalties.. .

8. This Order, all documents referenced herein, and all

DEC-accepted modifications to this Order and such documents shall .

be kept on hand at the facility and shall be available for

inspection by any authorized representative of DEC whenever the -

facility is open. ..;

9. Effective immediately, trucks ov;ned or controlled by
respondent'that come into and leave the site shall use only truck
routes established by New York City as ingress and egress from the
site. Independent truckers who use the site shall be advised in

writing by Reepondent to use only the estaiblished truck routes and

respondent shall not do business with truckers whom Respondent -

learns have failed to comply with this requirement. :

........
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CONSENT BY BCF OIL REFINING, INC.

‘Respondent hereby consents to the issuance and entry of the L
. foregoing Order without further notice, waives its right to a '
hearing herein, and agrees to be bound by the provisions hereof.

BCF 0il Refining, Inc.

- BY: _
- Title:
3
DATE: o 3

CORPORATE ACKNOWLEDGEMENT
State of New York: County of o ) ss.:
on t‘:his. day of '1991., before me personai_i.ly came
. . ' ', to me known, who being duly sworn,
- ) 4 . " .
deposed and stated that he resides at ’
that he is the of BCF OIL REFINING, INC.,

the Corporation described in and which executed the foregoing
instrument, and that he was authorized by said Corporation to.

execute the foregoing instrument.

Notary Public






